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"If I look beyond my last two years as a lawyer, there is competition
everywhere. The competition between different law firms, the
competition between our clients and the competition between our coworkers. Competition can result in two behaviors for rival parties: a
creative approach or a lack of ethics. According to studies, the first
approach is the result of excitement while the second is the product of
anxiety.
The leaders of organizations such as our law firm must intervene to
ensure that they generate enthusiasm every time they hire two similar
lawyers to work on a project, otherwise they will end up claiming the
merit of the colleague's work or simply will not comply with the law.
plan. Like leaders in an organization, public authorities for competition
must intervene whenever necessary in the market in order to stop or
prevent unethical behavior such as abuse of dominant position or
infringements of industrial property."
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– DAN IRIMIE
MSIL Attorneys at law,
Romania
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FOCUS
Startups: Uber is subject to the same directives as
other services in the field of transport

The service provided by Uber connecting individuals with nonprofessional drivers is to be considered a service in the field of
transport. Member States can therefore regulate the conditions for

Uber taxi in Moscow
Source: published under CC
BY-SA 4.0 license on
Wikipedia

providing that service.
The electronic platform Uber provides, through an application for
smartphones, a paid service for putting in contact non-professional
drivers who use their own vehicle with people who want to make
urban journeys.
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In 2014, a professional taxi drivers’
association in Barcelona (Spain) brought an
action before the Juzgado de lo Mercantil
No 3 de Barcelona (Commercial Court No 3,
Barcelona, Spain) seeking recognition from
that court that the activities of Uber
Systems Spain, a company related to Uber
Technologies (together ‘Uber’), amount to
misleading practices and acts of unfair
competition. In fact, neither Uber Systems
Spain nor the non-professional drivers of the
vehicles in question had the licenses and
authorizations required under the Regulation
on taxi services in the metropolitan area of
Barcelona.
Similar allegations were also presented
before the Courts of Justice of several
European countries, i.e., before the
Mercantile Court of Cluj-Napoca, under
number 984/1285/2016 (pending).
To that end, it is the responsibility of the judges to determine
whether the services provided by Uber are to be regarded as
transport services, information society services or a combination of
both types of services. Indeed, whether or not prior administrative
authorisation may be required depends on the classification

The Court's decision
also affects
(inherently) the
apartment rental
sector, where there is
already great
pressure for AirBnB
to submit to some
form of authorization.

adopted.
In particular, it was up to the European Court of Justice to decide
whether Uber is indeed a transport service, that is, the service
qualifies as an exception under the Directive on services in the
internal market or the Directive on electronic commerce. Although
it is not the duty of the European Court to decide on specific issues
through the preliminary ruling procedure, it did decide favorably to
the taxi drivers last month under the case number C-434/15 Elite
Professional Association Taxi / Uber Systems Spain, S.L.
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Therefore, the Court found that the
“An intermediation
service the purpose of intermediation service must be regarded as
forming an integral part of an overall service
which is to connect, in whose main component is a transport service
exchange for a
and, accordingly, must be classified not as ‘an
remuneration, noninformation society service’ but as ‘a service in
the field of transport’.
professional drivers
with persons who wish It turns out that Uber not only mediates the
to make urban
encounter between the transporter and the
customer. Instead it provides a transport service
journeys, must be
classified as ‘a service subject to a prior authorization without
in the field of transport’ posessing the respective authorization, which in
turn generates unfair competition to the classic
for the purposes of
taxi drivers.
Article 58 TFUE.”
- THE COURT

The problem with Uber (and similar services that
compete with classic services) lies in the

regulatory uncertainty that is occurring in the sectors in which these operate. There is a
legal vacuum in terms of tax contributions, insurance coverage and legal liability, which
generates a total lack of restrictions to these activities, triggering situations of unfair
competition.
On the other hand, if it turns out that Uber competes directly with taxi services in a
single market, it is necessary to point out advantages of unfair competition also in the
case of taxis, which, unlike the former, have the right to drive the bus lanes in cities, to
enter restricted access areas or park under preferential conditions.
The Court's decision may generate a wave of petitions for unfair competition against the
services of the collaborative economy, such as the very similar Cabify, or even AirBnB in
the accommodation sector.
In fact, the lack of regulation of the said economy has caused great pressure from the
part of the hotel sector for AirBnB to submit to some form of authorization, since the
classic accommodation sector spends almost 18 euros per room just to acquire to
special regulations regarding fire, safety, occupational hazards. All this adds up to the
taxes and fees that the owners listed in AirBnB do not always pay.
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THE CASE OF AIRBNB
Hotel prices exceed the prices of AirBnB in almost all major European cities within a margin
of up to 100 Euros. The cause hereof can be found in the different level of regulation to
which each competitor is subject: insurance costs, personnel and costs to comply with the
regulations generate a higher fixed cost for hotel units compared to accommodations
rented through AirBnB.
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COMMENTARY
Romania reserves the right to block the exploitation of
private forests
According to the Romanian Constitutional Court, the Romanian state has the right to
interfere in private property. Through Law no. 374 of 2006, the Romanian state is
allowed to block timber production from private forests deliberately, which poses a
greater danger to all private Romanian timber industries.
At the beginning of the 1990s, shortly after the end of communism, Romania was forced
to return the old nationalized property to its legitimate owners. Including the forests.
In 2015 around 35% of Romania's forests were private. However, despite all the
protective measures that arise from the fundamental law, the Romanian state still has
the right to indefinitely challenge the process of restoration of private property in the
courts even though that means challenging its own administrative procedures.
Moreover, according to Law no. 374 of 2006, the state can stop timber extraction on a
restored property by simply filing a claim to declare the nullity of its own restoration acts
before a court. It does not matter what the odds are that there was an error in the acts of
restoration, nor does it matter if the state argument only relies on its own fault (contrary
to the well-established principle of law as nemo auditur propriam turpitudinem allegans).
It does not matter that the restoration measure itself is not challenged by the plaintiff,
nor whether the case relies on procedural errors committed by the same state in the
restoration process, errors which were not under influence of the deposed owner of land
(such as that the terrain wasn’t formally decommissioned from the public domain by
means of a government decision).
The suspension applies immediately and can only be revoked on the grounds of final
judgment of the court.
In practice, this means that the state can discretionally remove a private timber
company from the market (since most of these lease private lands), since it has the
power to suspend its activity by filing a formal judicial claim, even if that claim is later
Join our case!™
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dismissed by a final decision of the court. If we take into account the duration of a legal
proceeding, within 2 to 3 years the business will file for bankruptcy, because no
company could survive for such a long time without its main object of activity.
This practice should be strictly prohibited under European regulations. According to
Article 106 of the Treaty on the Functioning of the European Union, EU Member States
should not hurt competition between public and private companies through indirect
measures, but that is exactly what the Romanian State is doing: public companies are
favoured by weakening the private exploitation of timber.
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TECHNOLOGY
The manipulation of search engines in relation to
competition law
There is an active market for search engine positioning (SEO), that is, the optimisation of
web pages so that they appear on top of the search results. Up to a certain point, the
very existence of SEO demonstrates the power of search engines, particularly because,
as Google indicates, some types of SEO lower the quality of search results.
Recent accusations of manipulation of the results by Google and private companies
using black hat techniques are a great challenge for European competition authorities,
since the legal framework does not always provide sufficient authority to fight new
technologies.
The European Commission announced last June that Google violated EU competition
law, considering that Google manipulates search results to favour its own vertical search
services. In a historical decision, the competition control body of the European Union
has imposed Google a record fine of 2.42 billion Euros and has given Google a period of
90 days to end this conduct of discrimination against rival services.
Since the beginning of each abusive situation Google's comparative shopping service
has increased its traffic forty-five times in the United Kingdom, thirty-five times in
Germany, nineteen times in France, twenty-nine times in the Netherlands, seventeen
times in Spain and fourteen times in Italy.
On the other hand, due to the unfavourable position applied by Google in its results, the
traffic of rival comparative shopping services has decreased considerably. For example,
the Commission has found concrete evidence of sudden drops in traffic on certain rival
websites, ranging from 85% in the United Kingdom to 92% in Germany and 80% in
France. In addition, these sudden declines cannot be explained by other factors.
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Why does this practice hurt the competition?
Google maintains very high market shares in all countries of the European Union, over
90% in most of them, and has been doing so consistently since at least 2008.
In this way, it is very easy for Google not only to promote its services, but to diminish the
influence of other competitors, since, these days, most of the web users access the web
pages through a search engine as opposed to typing an HTTP address. It turns out that

the search engine can purposely control user behaviour, favouring
its own services to the detriment of other competitors.
Over time, competitors find it difficult to invest in their own services
and declare bankruptcy which instead generates for the biggest

Google’s historical
market share in
various European
territories
Data: statcounter.com

competitor a position of quasi-monopoly giving him the right to
dictate market rates - which will be of course disproportionately
higher than the actual value added.

… and how does the defence stand?
In fact, the situation does not seem as bad for Google as the critics
paint it. Unlike other similar cases (such as the Microsoft
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11

REDCASE‘

February 20, 2018

Corporation pressing its web browser through the Windows operating system in 2004),
the harmful consequences of Google's actions are missing, as the emergence of
Amazon shall constitute proof that the markets are healthy. Some say that Google's
online shopping product, the subject of the Commission's anger, is not a threat to
competition and has not harmed any consumer.
In addition, the case of the Commission is based on the finding that Google is using its
domain in one market (general search) to crush the competition in another market.
However, the acquis communautaire does not establish sufficient criteria for one to
distinguish between markets, and one cannot even determine for sure if the search
market is a different market from the product search market.
In fact, some are debating whether the issue is simply generated by the Commission
confusing the functionality of a search engine with product listing (PLA) ads. It turns out
that Google does not include or favour the results of its Google Shopping service in the
general search; however, there is a secondary domain where Google presents its price
list service that only links to the main page through a hyperlink.
So, if Google Shopping works in the same way as the services of Idealo or Ciao, it
means that those services are its competition, as opposed to the online markets of
eBay, Amazon or EMag.
The Commission also lacks evidence of a deliberate misconduct on the part of the
company based in California, as the ECJ previously highlighted: the act of competing in
a market shall not be considered unfair competition unless fraudulent intention [to
remove the other competitors from the market] is proved beyond reasonable doubt [for
identity of reason, see Case C-529/07 Chocoladefabriken Lindt & Sprüngli, related to
patent law].
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TRENDS
GERMANY
There is an ongoing debate in Europe whether more interventionism is needed for online
markets. An important issue that arises in merger cases in the technology sector is
whether obtaining "big data" (that is, complex data related to user preferences designed
to target advertising) could significantly hinder competition.
The German Federal Competition Office ("FCO") heads the list with its new series of
documents on the "Protection of Competition and Consumer in the digital economy".
The first paper deals with the topic of "big data" and competition. Meanwhile, an actual
example of the application of the law on Big Data came into the hotspot: The European
Commission confirmed unannounced inspections in "a few Member States" concerning
access to online bank customer's account data by competing service providers.
According to the FCO, highly concentrated and transparent markets are prone to
collusion. The possibility of a permanent comparison of data could facilitate the mutual
monitoring of competitors and identify deviations from possible agreements between
competitors.
Second, anti-competitive behaviour may involve a dominant company that makes it
difficult for competitors to access its data. This access restriction, however, constitutes
an anti-competitive behaviour only under certain conditions. In this context, in addition
to the discriminatory constellations with respect to access to data, situations of an
"essential installation" can be considered. For the latter, however, the data must be an
indispensable entry factor for (potential) suppliers in a downstream market, that is, they
must be dependent on having access to these data in order to operate there.
Third, the availability of data could lead to price discrimination, i.e. in the context of
individualized prices. Although the FCO points out that price discrimination is not
necessarily a matter of competition law, the document explains that a high degree of
price discrimination or totally individualized prices could lead to anti-competitive effects.

BULGARIA
Join our case!™
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The new competition law inspired by the Directive 2014/104/EU (Official Gazette
Държавен вестник no. 2/03.01.2018, pp. 00002-00008) introduces the binding effect of
decisions taken by courts and competition authorities of other Member States and the
European Commission, thus eliminating the need to prove one of the elements of the
infringement: the unfair conduct. This is one of the three elements, together with the
damage and the causal link, which the victim must prove to obtain compensation under
Bulgarian law.
The legislative changes follow the example of the other European countries that have
implemented the directive.
In the case of "follow-up" actions, decisions issued by the European Commission or the
Bulgarian Competition Protection Commission ("CPC") that establish infringements of
the competition law will constitute an irrefutable presumption of non-compliance.
Decisions issued by competition authorities in other EU Member States will have
probative value in relation to the infringement but could be refuted by the defendants.

SPAIN
Brussels has declared illegal the Spanish requirement under Article 19 of Order
FOM/734/2007, which imposes to the transporters the requirement of a fleet of at least
three trucks to be able to operate in the freight transport sector. Thus, the Court of
Justice of the European Union (CJEU) has ruled that any company that has at least one
vehicle has the right to obtain a license and start operating in the market.
The decision issued on February 8, 2018 in the case C-181/17 (European Commission v.
Kingdom of Spain) considers that the European regulation on access to the sector
(Regulation 1071/2009, of October 21, 2009) is clearly stating that "any company that
owes at least one vehicle can obtain a public transport authorization, without giving the
Member States the faculty to establish, as an additional requirement, a minimum
number of vehicles other than the one set in this provision."

IRELAND
The European Commission refers Ireland to the Court for not recovering Apple's illegal
tax benefits of up to 13 billion Euros. The Commission is studying the disproportionate
tax advantages granted to multinationals not only by Ireland, but by all Member States in
order to attract investment in the period of the financial crisis. Parallel to a series of EU
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legislative initiatives against tax evasion, the European Commission is challenging 1,000
tax rulings of 700 companies reported by Member States in the light of EU rules on state
aid.
The case of Ireland is particularly interesting, because it has benefited a lot by attracting
American investors willing to move from Britain because of the Brexit: Ireland welcomed
an impressive economic growth of + 25.6% in 2015.

MOLDOVA
Moldova adopts a roadmap in the field of competition and state aid for the next 5 years.
The document proposes to regulate the system of exclusive rights granted by the
authorities by mid-2019. Until then, the public procurement law in the public services
sector should be enacted and Directives 2014/23/EU, 2014/24/EU, 2014/25/EU,
1992/13/EEC and 2006/111/EC should be transposed into the Law No. 1402/2002
regarding Public Services for Communal Management Law.
By the end of this year, the Parliament should amend the competition law to implement
an informants' mechanism to identify anti-competitive agreements.

PORTUGAL
Through a memorandum signed on November 15, 2017, the Portuguese Competition
Authority (PCA) will be granted direct and permanent access to the national public
procurement databases of the Institute for Public Procurement, Real Estate and
Construction (IMPIC), which is the entity managing the Public Contracting Website (Base
Portal) and the Observatory of Public Works.
The measure is part of a complete package of changes to the Public Contracts Code
(CCP), operated by Decree-Law No. 111-B / 2017, of August 31, which, among others,
modifies the rules for awarding public contracts, establishing the rule of the most
advantageous offer, taking into account not necessarily the lowest price or cost, but
also environmental or social sustainability, using a cost-effectiveness analysis, in
particular the life cycle costs linked to the object of the public contract in question.

CZECH REPUBLIC
Join our case!™
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As of January 1st, 2018, records of the data on beneficial owners of legal entities are
maintained in the Czech Republic. It should be considered that an effective beneficiary
is any natural person who has the possibility of exerting factual influence in a direct or
legal manner within a certain legal entity. These records will be kept in the registration
courts and will be available to interested persons and authorities.

ROMANIA
A bill (BP 481/11.10.2017) that modifies the competition law is awaiting the opinion of
the Economic and Social Council before entering into debate in the Chamber of
Deputies. The main changes: The Advisory Council of the Competition Council (an
independent body which is responsible for the appointment of the latter and which is
composed of persons active in the university and business environments) ceases its
activity, delegating to the Parliament the task of appointing the members of the Board of
the Competition.
Several media outlets expressed concern over the politicization of the Council.
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RedcaseÔ is a European

the continent and get in touch

collaborative network for

with local authorities and

lawyers specializing in

businesses.

corporate law, public
procurement, taxes, mergers
and acquisitions, urban
planning and real estate. We

If you require further
information in any aspect, we
would love to hear about it.

+40-741-174.427
hello@redcase.eu
15 Andrei Mureșanu street,
RO-400071 Cluj-Napoca
www.redcase.eu

help investors establish and
expand their bases throughout
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